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From: Chairman,Board for Correctionof NavalRecords
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Subj
VIEW OF NAVAL RECORD

Ref: (a) Title 10 U.S.C. 1552

End: (1) DD Form 149 dtd 13 Oct 98 w/attachments
(2) NPC-311 memo dtd 26 Mar 99
(3) NPC-85 memo dtd 5 Apr 99
(4) Subject’snaval record

1. Pursuantto the provisionsof reference(a), Subject,hereinafterreferredto asPetitioner,
filed enclosure(1) with this Boardrequesting,in effect, that the applicablenaval recordbe
correctedby removingthe fitnessreport for 31 October1995 to 16 August 1996, a copy of
which is at Tab A. Petitionerfurther requestedremovalof his failuresof selectionfor
promotionbeforethe Fiscal Year (FY) 98, 99 and 00 CommanderLine SelectionBoards,so
as to beconsideredby the selectionboardnextconvenedto considerofficers of his category
for promotion to commanderasan officer who hasnot failed of selectionfor promotion to
that grade.

2. The Board, consistingof Mses. Daviesand Gilbertand Mr. Leeman,reviewed
Petitioner’sallegationsof errorand injusticeon 4 June1999, and pursuantto its regulations,
determinedthat thecorrectiveaction indicatedbelow should be takenon theavailable
evidenceof record. Documentarymaterialconsideredby the Boardconsistedof the
enclosures,navalrecords,and applicablestatutes,regulationsand policies.

3. The Board, having reviewedall the factsof recordpertainingto Petitioner’sallegations
of errorand injustice, finds asfollows:

a. Beforeapplying to this Board, Petitionerexhaustedall administrativeremedies
availableunderexisting law andregulationswithin theDepartmentof the Navy.

b. Petitionerinitiated and cooperatedin two Departmentof Defense(DOD) Inspector
General(IG)/Naval Criminal InvestigativeService(NCIS) investigationsinvolving potential
criminal conductin theacquisitionprocess. Among his allegationsof improprietywas that
the Naval Air SystemCommandand specifically PMA-205, his office, was improperly
making reimbursableordersto NavalUnderseaWarfareCenter(NUWC), Keyport,



7L/~/Q~

Washington,for intraagencycontractingand that NUWC, Keyport chargedvarious improper
taxesto reimbursablecustomersin addition to theapprovedratesauthorizedto bechargedby
Keyport. Further,he allegedthat Keyport wasproviding office furnishingsandother
equipmentto governmentcontractorsin violation of the law and DOD contractingregulations.
As a resultof theseallegations,a joint investigationwas conductedand his allegationswere
substantiated.

c. Petitionercontendsthat thecontestedfitnessreport wasin reprisalfor his role in the
investigations. In this regard,he notesthat they occurredduring the reportingperiod in
question; that he madeno effort to hidehis cooperationin a properinvestigationof
PMA-205’sand Keyport’s conduct;that asa resultof the DODIG investigation,DODIG was
critical of theNAVAIR PMA-205 leadership;and that during thependencyof the
DODIG/NCIS investigation,andwhile he wascooperatingwith it, theDirector of PMA-205
providedhim thefitnessreportat issue. He further notesthat this fitnessreport, the third
fitnessreportpreparedon him by the samereportingsenior, is markedsignificantly lower
than the two previousreports;yet the reportingseniorprovided no factualexplanationfor the
lower marks,nor did he seekto explain the apparentdeclineheobservedin Petitioner’s
performance.

d. In correspondenceattachedasenclosure(2), the Navy PersonnelCommand(NPC)
office havingcognizanceover fitnessreportmattershascommentedthat in view of theresults
of the DODIG investigation,they recommendthat the fitnessreport in questionbe removed
from Petitioner’srecord.

e. In correspondenceattachedasenclosure(3), theNPC office havingcognizanceover
activeduty promotionshascommentedto the effect that Petitioner’srequestto removehis
failuresof selectionby theFY 98 and99 CommanderLine SelectionBoardsshould be
approvedif the contestedfitnessreportis removedfrom his official record. They further
recommendedthat upon approvalof his requestto removehis failuresof selection,his record
go beforethe nextregularly scheduledspecial selectionboard.

CONCLUSION:

Upon review andconsiderationof all• theevidenceof record,and especiallyin light of the
contentsof enclosures(2) and(3), the Board finds the existenceof an injusticewarrantingthe
requestedcorrectiveaction.

In finding Petitioner’sfailuresof selectionfor promotion shouldbe removed,they note the
advisoryopinion at enclosure(3) recommendsremovinghis failuresby the FY 98 and 99
promotionboards. They find this opinion equallyapplicableasa basisfor removingtheFY
00 failure.
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TheBoard doesnot agreewith therecommendationat enclosure(3) that Petitioner’srecord
go beforethenextregularly scheduledspecialselectionboard,sincehedid not requestthis.

In view of theabove,the Boarddirectsthe following correctiveaction:

RECOMMENDATION:

a. ThatPetitioner’snaval recordbecorrectedby removingtherefromthe following
fitnessreportandrelatedmaterial:

Period of Report
Dateof Report ReportingSenior From To

96Aug16 950ct31 96Aug16

b. That therebe insertedin Petitioner’snaval recorda memorandumin placeof the
removedreportcontainingappropriateidentifying dataconcerningthe report; that the
memorandumstatethat the reporthasbeenremovedby orderof theSecretaryof the Navy in
accordancewith theprovisionsof federal law and may not be madeavailableto selection
boardsand other reviewingauthorities;and that suchboardsmay not conjectureor drawany
inferenceasto the natureof the report.

c. That Petitioner’srecordbe correctedsothat he will be consideredby theearliest
possibleselectionboard convenedto considerofficers of his categoryfor promotion to
commanderasanofficer who hasnot failed of selectionfor promotionto that grade.

d. That any materialor entriesinconsistentwith or relating to the Board’s
recommendationbe corrected,removedor completelyexpungedfrom Petitioner’srecordand
that no suchentriesor materialbeaddedto the recordin the future.

e. Thatany materialdirectedto be removedfrom Petitioner’snaval recordbe returned
to theBoard, togetherwith a copy of this Reportof Proceedings,for retentionin a
confidential file maintainedfor suchpurpose,with no crossreferencebeingmadea part of
Petitioner’snaval record.
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4. Pursuantto Section6(c) of therevisedProceduresof theBoard for Correctionof Naval
Records(32 Codeof FederalRegulations,Section723.6(c))it is certified that a quorumwas
presentat the Board’sreview and deliberations,and that the foregoingis a true and complete
recordof theBoard’sproceedingsin the aboveentitled matter.

--~/ -I ~

ROBERT D. ZSALMAN J6~ATHANS. RUSKIN
Recorder Acting Recorder

5. Pursuantto the delegationof authority setout in Section6(e) of therevisedProcedures
of theBoard for Correctionof Naval Records(32 Codeof FederalRegulations,Section
723.6(e))and havingassuredcompliancewith its provisions, it is herebyannouncedthat the
foregoing correctiveaction, takenunder theauthority of reference(a), hasbeenapprovedby
the Board on behalfof the Secretaryof the Navy.

F~—~W. DEAN PI~IFFER
ExecutiveDirector
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DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITY DRIVE

MILLINGTON TN 38055-0000

1610
NPC-3l1
26 March 1999

MEMORANDUM FORTHE EXECUTIVE DIRECTOR,BOARD FOR CORRECTIONOF

NAVAL RECORDS

Via: NPC/BCNRCoordinator(NPC-OOXCB)

Subj: I ~P~JJLI1fl~~
Ref: (a) BUPERSINST1610.10EVAL Manual

End: (1) BCNRFile

1. Enclosure(1) is returned. The memberrequeststhe removal of his fitnessreport for the
period31 October1995 to 16 August1996.

2. Basedon ourreviewofthematerialprovided,we find thefollowing:

a. A review ofthemember’sheadquartersrecordrevealedthe reportin questionto be on file.
The report is signedby the memberacknowledgingthe contentsof the report and his right to
submit a statement.Although the fitnessreportis adverse,the memberindicatedin block-46 he
did not desireto submitastatement.

b. Thememberallegesthe fitnessreport wasbasedon his initiation in two DOD-IGINCIS
investigations, also reported to the DOD Hotline which resulted in the command being
investigatedfor potential criminal conduct in the acquisitionprocessand reimbursableorders
issuedto NavalUnderseaWarfareCenter,Keyport,WA.

c. Althougha fitnessreportdoesnot haveto consistentwith prior reports,inconsistenciesas
thosein 1fijII1~IJIflJflI~~i~seshouldhavea clear explanationin the commentsectionto prevent
questionsor speculationby a selectionboard. Wenotethe significantly higher gradeson thetwo
subsequentfitnessreportsby thesamereportingsenior.

d. In January 1995 the memberinitiated two DOD-IG/NIS investigations. On 29 January
1997 the office of the Inspector General issued the results in which the complaint was
substantiated.TheresultoftheNCIS investigationwasnot providedwith the member’spetition
andhe requestedBCNR obtainacopyofany unredactedNCIS final or interim report.



3. In view of the resultsof the DOD/IG investigation,we haveno objectionto removalof the
fitnessreportin question

4. In view of the results of the DOD/IG investigation, we recommendthe fitness report in
questionbe removedfrom the member’srecord.

5. We recommendthe member’s petition be forwarded to the Director, Active Officer
Promotion,Appointments,and Enlisted AdvancementDivision (NPC-85) for commentson the
member’srequestfor removalofhis fai1u~- - - n.

Head,Performance
EvaluationBranch
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DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND

5720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000 5420

Ser 85/050
5 Apr 99

MEMORANDUMFOR BCNR

Via: BUPERS/BCNRCoordinator

Sub j

Ref: (a) NPC—311 memo 1610 of 26 Mar 99

End: (1) BCNR File

1. Enclosure (1) is returned. Recommend approval of LCDR
~J~~~request for removal of his failures of selection

resulting from the FY-98 and FY-99 Active Commander Line
Promotion Selection Boards if the fitness report covering the
period 31 October 1995 to 16 August 1996 is removed from his
official record.

2. Based on the modifications of record addressed
in reference (a), the overall quality and competitiveness of his
record significantly improves. Upon approval of his request for
removal of his failures of selection, recommend his record go
before the next regularly scheduled special selection board.

~ (Liaison, Officer Promotions

and gnlisted Advancements Division


